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a COURT of GENERAL SESSIONS 


of the Peace, holden tn and for the 


City and County of New-York, at the' 
City-Hall of the said City, oa Wouday,| 
the 4th day of June, in the year of our 


June, 





G21. 


NO. os 


‘Phe in the said city, with divers evil- 


disposed persons, to the jurors unknown, 
junlawfully, maliciously and wickedly de- 
stgning and intending to form and unite 
jthemselves into an unlawful club, or com- 


Lord one thousand eight hundred and jbination, to injure and oppress the said 


twenty-one. 
PRESENT, 


{he Honourable 


RICHARD RIKER, Recorder, 


WALTBIE GELSTON, and 
(HN P. ANTHONY, 


Ricuarp Harrrecp, Clerk. 





CoNSPIRAGY—-INDIVIDUAL INJURY—EVI-! 


DENCE -) 


WICHARL EMMANUEL, JAMES DUNLAP, | 
AND HENRY MILLER’S CASE. 





Maxwect, Antuon, and Luruer Crark, 


counsel for the prosecutor. | 


Pace, and Geranpus CLark, counseil| 


for the dcfendants. 


Vor several persons to agree, and bind themselves 
tozether by bond or covenant, to do or not to 
do that whieh, if done, or not done, would 
injure an individual or individuals, in person, 
property, or reputation, ts a conspiracy. | 


llde rmen.|| 


Fisher for 
Hucu Maxwe ct, District Mtorney. |\time : and 
} 


Hallett and Fisher, on the twenty-tirst 


| 

Idav F ry 129 nth force Cpe 
ly of April, 1821, with force and arms, 
' 


&c. at, &c. did unlawfully assemble and 


} . 
||imeet together, and unjustly and corruptly 
j|ilid conspire, combine, coatederate, and 


agree, that none of them would ship 
any seamen at the offices of Hallett and 
twelve months from. that 
that in pursuance of such 
combination and conspiracy, they bound 
themselves to each other in a certain bond 
or covenant duly signed, sealed and de- 
livered, to carry such unlawful combina- 
tion and confederacy tto etlect. 

The second count alleged, that on the 
same day the defendants agreed and con- 
spired together and with others, that they 


iiwould do no business whatever, in rela- 
ition to shipping seamen, at the offices of 


Hallett and Fisher; and that, for that 
end, they bound themselves to each other 
by acertain bond in the penal sum of 
one hundred dollars. 

The last count in the indictment al- 





Heged that the defendants, imlending to 
injure the said Hallettand Fisher in their 


I seems that any confederacy to do that which) )husiness as public notaries, and to im- 


will injure an individual, 


the parties to such confederacy. individually. 


lo meditate and accomplish such act. 
Mu the traverse of an indictment for a conspiracy, 
azainst several sailor boardinghouse-keepers. tor; 


Combining and binding themselves together not 
ly ship any seamen at the offices of certain nota- 


is a Conspiracy: 
t 4 i i . j if oy ‘ 
ough it might be just and lawtul tor either of} 


\!fendants, 
' 


|poverish them, did conspire, combine, 
‘confederate and agree, by indirect means 
lto prevent them from exercising their 
\business as public notaries. 

It appeared in evidence that the de- 
sailor boardinghouse-eepers 


’ 


ries—it was held, that any abuses which might|/in this city, being dissatisfied with the 
Cee ° ° ° ° : } : . 
ave been practised by such notaries in shipping||¢onduct of the prosecutors, Hallett and 


seamen, furnished no defence, and could not 
ve siveu in evidence. 


The defendants were indicted for a 
conspiracy. 

The indictment, which consisted of 
‘cveral counts, alleged that William Pax- 
‘on Tlallett and Eliab Fisher were public 
hotaries in the city of New-York ; that 
he defendants being sailor boardinghouse- 





‘Fisher, in relation to their shipping sea- 
lmen, called together a meeting of persons 
lof the same profession, at the house of 
one Joseph Antoni, on the day laid in the 
‘indictment. A chairman and secretary 
‘heing appointed, certain resolutions, ex- 
|pressive of the abuses alleged to have 
‘been practised by the prosecutors in re- 
lation to the shipping of seamen, were 
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read and passed ; and a bond in the penal!'presentations made by the captain, i, 


sum of $100, conditioned that the parties) character of cach seaman on board : ap ; 
to it would not, within one year from its in case an application was afterwards a 
date, ship any seamen from the offices of made by any seaman, concerning whom ay , 
the prosecutors, was executed by the, ‘unfavourable character had been thys t 
defendants, and subsequently carried by obtained and noted down in such registers , 
some or one of them to other persons of ‘at the oflices of either of the prosecutors ' 
their own profession, for the purpose of he was rejected. ‘This operated to thy } 
inducing them to execute the same. |linjury of the seamen and boardinghous. , 


After the introduction of testimony keepers : for the eharacters thus objtyip. 
establishing the facts thus briefly cetailed, ed might, and often did, depend on the 
G. Clark opened the defence, and stated, ‘resentment or caprice of the captain, who 
as one ground, that it was not a duty of might have had difficulties with his crew 
public notaries, according to the statute,|'while at sea; and the boardinghonse. 
to ship seamen: and as it was alleged in) keepers eniertaiming such seamen would 
the indictment that the defendants con- be deprived of the amount of their board, 
spired to injure the prosecutors by de-|/turnished under an expectation of the re. 
priving them of doing business as public ceipt of wages advanced to them. 


noiaries, in tiat respect the indictment | 3. In the third place, the prosecutors 
Was not supported. llaxreed together not to ship any seamen 


The counsel defined a conspiracy to be! not having protections ; whereas it wx 
an agreement between two or more to do jonly necessary by law that one third of 
an unlawful act; or a lawful act by un-)jthe crew should have protections; and 
i j lawful means 5 and he proceeded to re- jone or more of the prosecutors had been 
" late the abuses which he expected to'in the habit of taking old protections, 
: prove had been practised by the prose-)jwhich had been left inadvertently in ther 
cutors, in relation to the shipping of sea- offices by seamen, and selling them 


Gs men, Which operated to the prejudice of lother seamen, directing them to assume 
at the defendants ; and that to protect them- jthe names with which such protection 
fi selves against such abuses, they entered jwere filled up: thus fraudulently selling 
it into the association disclosed in the tes-||the seals of the custom-house, Other 


timony. ‘The abuses were of this na-|!circumstances were related, showing how 

ture : ithe system, adopted by the prosecutors is 

1. By the laws of the United States,|/the shipping of crews, operated oppres 

every seaman shipping on board a mer-! sively upon the sailors themselves, and 
chant vessel and receiving pay in advance.||boardinghouse-kee pers. 

who shall afterwards refuse or neglect to|| dathon objected to the evidence thus 

4) £0 In the vessel, is subjected to a penalty|joffered in the opening, and urged to tie 

") of double the amount advanced. It hadjjcourt, that the facts, if true, (which he 

By been the practice for the boardinghouse-||did not admit,) would not furnish a ju 

; keepers entertaining seamen, when they |fication to the defendants. 

received payment in advance, to become)| The counsel for the defendants insisé 

security for them that they woald go to|ion the right of introducing the testimer! 

sein the respective vesselsin which they Joffered, for the purpose of showing Ud 

. Shipped ; and the prosecutors had been in|/the defendants, in entering into the are 

i the fvalnt of inserting in the bonds, so ta-, pact complained of, were actuated by e 

§ ken from the seamen, a penalty of dou-| motive of protecting themselves, and 0° 

ble an! sometimes treble the amount re-|\by that of malice. — 
ceived by them. The consequence of}, "The Recorder pronounced the decisio® 
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: . : . , . oa ° | > . —_— Ss (le 
cha this was, that the security was subjected) of the court, that the testimony was 10 
Hit to the payment of the whole, in case ofa! missible : but that the court hada very 
iy failure on the part of the seamen. fivonrable opinion of the practice ol! 
ns oT " ; a Sa . : | ° ° . a at 
ae oe I he prosec wHtiors kept resisters of the prosecutors in registering the charactet 


‘ . * 

character of seamen ; and had been in the) seamen. as stated by the counsel for thedt 

vot . . -> + ontiret 

habit of going on board vessels on their|fendants. He said that the court entilé! 

ve ° P - ° | e » ‘ i ‘ fa 
arrival in port, and procuring, from re-''concurred in the definition of a cons)! 
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| application. Ifa merchant declares that 
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5 

-y laid down by the counsel for the de-|}| The case ref 
fondants ; but differed with them in a n his ch. referred to by the Recorder 
| caieaie de ~ oe jury, from its im- 
he will not employ an individual, and ui-fvennion Es mate Saver sone 
here to bis resolution, this is lawful ; butll published , a Was a report Bilas cate 
¢ several merchants unite in the same |the followin ‘tr. Sampson, from which 
thing, they become conspirators, and are|lreport eer ay is made. The 
able to be indicted and punished. There|lit te - t Phe pig of 167 pages ; but 
wasacase of this nature formerly tried jof ‘the ns vat a correct understanding 
inthis court. Several journeymen shoe- sania on ne be obtained from what 

makers were indicted for uniting them- | Sains Melvi 
selves into a club or society, and forming, persons, 7 7 eal twenty-three other 
by-laws by which they agreed not to w ark |tadicted iz preg sag shoemakers, were 
fr any master in the trade who should enna ye oorng the wor of 
employ any person as a journeyman nol indictment vi Mie nd a Te 
belonging to the society. And they were, the grava . Sait td oe es and 
further charged with conspiring toyether to be the f = of their offence was alleged 
‘) augment and raise their wages and jor aeskakie i ht ean ce a club 
not to work except al ceriain specific| by obink oman ap. certain by-laws, 
sums. The question on the validity of # Oe a pe Br that none of them, 
the indictment was discussed fully by || work as — _ pctaber, 1609, would 
Messrs. Colden and Sampson, for the declshould sth Spee — —. ae 
fendants, and by Mr. Emmet <¢ “saaate ¢ ||: ode Sterne had caer J 
then District Attorney, i; manele wot i — of said society, 
ion; and it was held by the present Go-!|man—that he ; v 1 "peer a 
vernor. then Mayor of this city, that the master on lov nip 3 — —_ oe red 
indictment was valid. After this deci- lof the a cae bod Gees member 
son, the defendants submitted, and ai the b laws; a 4 th eos pang 5 
nominal tine was imposed. ‘to fh, Page Pe " 5 * way being. content 
. lf the conduct of the prosecutors has falsely ‘iia | we yee apis re 
been such as is stated, it Is highly repre-|land op ciieue t J sone wajoctty 
hensible : but this furnishes ‘ee pia men rf Nn gpei the wages of 
of defence, and the evidence is therefore extort I: : es ve a oe 
acre wo ow phemlfmeag Lighen 
Alter some further discussion, ar , ong wf - pages ype 
ao of some testimony net no nab gas op yeah pin do 
tial to the merits of the case R -d-llev i ae Re tenis a 
er charged the reagan ge poner weg "aout bavi sp — 
igainst the defendants. were e ; a 4. "ee pina ie are 
They were convicted ; and on the last! [conta o paneioa ov peg rom 
te ee. Bhs an a winegd aig |e a —— overt acts after the re- 
‘ive dollars and the hie h nF Thelle a tat ak a ious oe as 
Recorder, in pronouncing sentence sti an dateadinatn oe cousin papi 
ced, that the court was convinced deeded vou ae “ig — en ag nd san 
dlence, of which they stood peta, | “aa nen ° ea APH — _— 
asp ateae" y stooc convicted, land, and twenty-one others named, as 
ssi od wedene UF ae ome of the||master shoemakers. 
themselves. The tine im sal ines tee of b “* hae nt soa pe 
lore light; and there a a ak differ. M, a pipe yh - Clanton, then 
ence between this case and that of lt |e Esqui 8, “Ald von 
two HHitchcocks, (sentenced immediate] ‘ ea ‘ for I defends : iene = 
line tiuas lef nang yi mediate y\ counse ort ie defendants, Messrs. Samp- 
ese defendants, ) for their comvec- een and Colden, moved to quash the in- 


th , . + | pe 
nN Operated to disqualify them for ever, ‘dictment. Sampson laid down the follow- 








a witnesses : .. whi . “+ 
esses or jurors; while the pre-| ing positions as the grounds of the mo- 


to defendants remained good and lawful jtion : 
| '' 1, That by the common law of Eng- 
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land, such combinations were never held/ ever, wrong fully, to prejudice a third 
to be conspiracies. ‘person, are highly criminal at commoy 
2. That even though they had been,|luw ; as where divers persons confede. 
they never were so in this country, either, rate together by indirect means, to im. 
by statute or common law. | poverish a third person, &c; and th 
3. That in England, such indictments|counsel_ endeavoured to show that ihe 
lie only in virtue of the statutes reculating||sense of the author in that passage, ha 
the wages and labour of the workmen,| been perverted by the ignorance of his 
called statutes of labourers. editor. ‘The counsel in further Support 
4. That such statutes were never injof his argument, cited 1 Lev. 62. i. 125, 
force in this country. HL Aeb. 150 Velev. 116, Cro. Eliz, 5p, 
5. That the crime of conspiracy is de-!9 Co, 350. Moore, 788. 4 Jac. 1, | 
fined by a statute declaratory of the com-|.Mod. 105, 186. 2 Roll. Abr. tit, cons 
mon law, as well in this state as ia Eng-||rutors, pl. 2 and 3. 1 Vent. 303, 304, 
land ; and that under that definition, this) 6 Jlod. 175, tb. 185. 1 Salk. 172. 2 
indictment cannot be maintained. Lord Raym. W674 East. 171. 1 I 
The counsel, in support of these posi-) 4). 2 Burr. 993. 1 Black. Com, wi, 
tions, referred to the statute 35 Ed. Ljid Inst. S53. 2 Doug. 441, 3 Burr, 
stat. 2. (A. D. 1304); to that of 21 Bad. bolt. And the counsel read and com. 
Il.; and to that of our own state, (old mented on these authorities in that pecu 
R. L. p. 343. NR. E. 172.) and cone) liar strain of drollery and humour fi 
tended, that the detinition there laid) which he ts distinguished, 
down was the only legitimate detinition of | Colden, in bis argument, laid down two 
that offence in the law. He argued that) general positions : 
prosecutions of this nature had oreinated|| 1. That a conspiracy te do any act. }: 
in England and inthis country trom ancient) not indictable, unless ihe act to be dou 
English statutes regulating the wages of} is unlawful. 
workmen ; and the counsel cited and) 2. That it must appear on the face: 
commented on those statutes, and others! the indictment that the act to be done is 
regulating the wearing of apparel, with) untovful. 
much wit and ingenuity. Bot evenaf it!) He insisted that the acts set forth in 
should be considered that this was a con-)|this indictment were not unlawful: in 
spiracy at common law, still, that part of!ideed the indictment alleges that the ¢ 
the common law was not binding in this)ifendants acreed together aot to act; 
state; and the counsel brought to view!|surely if they had agreed not to work « 


the most obsolete, grotesque, and imper-iall, this w ould not have subjected them 
fect parts of the common law, ina very ia criminal prosecution. Tle analyzedt 
ludicrous manner. for the purpose of|iindiciment, and insisted that its recitil: 
showing the absurdity of the system as;!relative to their intending to form aclu) 
applied to the existing state of things in!!and extort large sums of money, did 9" 
this country. [le contended that there icoustitute the substantive part of the ie 
was no American precedent for this in-|\dietment ; aud chat the offence with which 
dictment ; and that the only opinion as! they were charged, simply considere! 
yet to sanction it, was that of a single!||appeared to be a mere regulation for tl 
judge, Mr. Levy, the Recorder of Phila- management of their concerns ; and > 
delphia. According to the view taken by} far from their confederacy being illest 
the counsel of that opinion, it would seem! jor immoral, it was highly meritorious. 
that it was given in a case of a conspiracy | The counsel contended, that neither) 
against shoemakers to increwse or raise||the common law of England, nor by the 
upon the price of boots ; and that the Re- 


- a 3 eae 

‘laws of this country, was such a conlevt 
- — ome ———e i e ° | ‘ . . . - om tol 
corder’s opinion was, that such an indict-!iracy punishable : that indictments tn that 


ment was supportable at common law.!\country against workmen to raise Ue 
ore : : ° ° ' , de ad as al 
Che counsel stated that the principal au-|'price of their labour, though laid a 4 
thority relied on in that case was from 


; lcommon law, were founded on statutes 
Hawkins, (P.C. c. 72. p. 191. Leach’s ed.) 


} 4 ~ > . C] le 
Jgulating their wages; and the prt Pe 





stating, ‘that all confederacies whatso-'lupon which those indictments were hele 


an 
th 








‘ed. (8 Mod. B21.) 


CITY-HALL 


supportable at common law is, that to do 
an act forbidden by statute is legal ; and 
therefore a conspiracy to do such act is 
a crime. 

The counsel proceeded to adduce a 
number of authorities in supportof his ar- 
cument, and urged to the court, that even, 
i itshould be considered that this indict-' 
ment was supportable on English common! 
jaw principles, that common law was not; 
of force in this country. 

Riker, District Attorney, laid down 
three positions : 

1. ‘hat the common law is the same in) 
this country as in England, with no other| 
exceptions than those specified and de- 
clared, 

2. That by that law the conspiracies! 
stated in the indictment are criminal. 

3. That the counts are good both in, 
form and substance. 

Onthe last position he argued, that even, 
if all the counts were not good, still the’ 
motion ought not to prevail; for indict-) 
ments for a conspiracy are never quash. 
If one count in an! 
indictinent be good, though all the rest be 
bad, the court will not quash it. (Doug., 
703. 3 Bac. Abr. tit. Ind. p. 573. let-! 
terk. 4 Hawk. 83.) | 

In support of the first position, the 
counsel referred to that part of the con-| 
stitution of this state, declaring ‘* that 
such parts of the common law of England) 
and Great Britain, and of the acts of the 
legislature of the colony of New-York, as 
together did form the law of the said co- 
lony on the 19th April, 1775, shall be 
and continue the law of this state, subject, 
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combine to purchase up all the wood and 
refuse to sell it, but at an extravagant 
price. Should we have no law to protect 
the poor against such oppression 7 

The counsel, in support of his argu- 
ment, referred to Jac. Law Dict. tit. Con- 
spiracy, Crown cir. Comp. p. 280. Hawi. 
P.C. b. 2. c. 25. sect. 116. p. 71. 1 East's 
Rep. p. 147. Dog. Cr. cir. p. 279. 4 
Durn. and East, 202. 4 Black. Com. |. 
158, 159, 1b. 136, Christ. note 4. Black. 
Rep. 348. 1 Lev. 62. 4 Wirt. 100, ih. 
112, 120. 

Emmet followed, and in the course of 
his argument, combatted the argument 
advanced on the opposite side, that in 
England this is not an offence at common 
law, but only growing out of particular 
statutes. He showed, from an extensive 
view of the authorities in that country, 
that there were two kinds of conspiracies 
at common law: one, accompanied with 
the crimen falst ; as falsely prosecuting in 
a court of justice, or falsely imputing to a 
person something infamous or injurious to 
him. ‘The appropriate punishment an- 
nexed to this species of conspiracy, shows 
that it is of a very aggravated nature. 
The person convicted becomes disquali- 
fied as a juror, and of giving evidence in 
a court of justice. But there are other 
conspiracies not of an infamous nature. 
In these, the object to be accomplished 
is only the wrongful injury of a third per- 
son, or of the public at large. As in the 
case of Cope, where several were indict- 
ed for a conspiracy to ruin a card-maker, 
by causing grease to be put into the paste 
which spoiled his cards. The counsel 


to such alterations and provisions as the) referred to a number of cases, and espe- 


legislature of this state shall from time to 
lime make concerning the same.” (1 A. 
L. p. 41.) 
_ All the principles of the common law 
veneficial to the public are here in full 
force; and none can be more so than 
those which tend to preserve the commu- 
uity from combinations, which, if permit- 
ted, would subject the whole community 
to the mercy of those who should conspire 
to enhance the necessary articles of life. 
Suppose all the bakers should unite in 
relusing to bake till they received an ex- 
lorbitant sum. So of the butchers in the 


city : and suppose rich men, acting on si- 
milar principles, should, in acold winter, 


cially to that in Hawkins, (particularly 
commented upon by Sampson,) for the 
purpose of showing that in cases of this 
description, the offence consists in the 
conspiring , and not in refusing to WOrk 
except for certain wages ; and that al! 
conspiracies are illegal, though the sub 
ject of them may be lawful. 

The counsel, in the course of his argu- 
ment, drew a picture of the evils which 
would result to the community at large 
if conspiracies of this nature could be en- 
tered into with impunity ; and he explain 
ed at large the reason upon which in 
dictments of this nature were sanctioned 
by law. [hese combinations, said he) 
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are an infringement of that tacit compact|! such words, if spoken, were uttered in tie 


course of an intemperate political dispnte ~ 
one who belonged to a church and treque uted 
it. had a sense of religious obligation, and other. 
wise sustained a fair character, it was held that 
he was not guilty. 


which all classes reciprocally enter into, 
that when they have partitioned and dis- 
tributed among them the different occu- 
pains conenowe “el eoeee 2 igigghe It seems that in such case the prosecution is ¢¢ 
they will pursue those occupations 50 a5|/" F444 to the specific offence charved in tha 
to contribute to the general bappiness.|) dictment, and cannot produce accumulatiy: 
But when they combine together for the}) testimony. 

urpose of raising their wages, they are) : — 
_ ‘en with public policy. “And when it|| ‘The defendant was indicted for Bhs 
is further considered, that such confede-| phemy. ; 
racies are always accompanied with com-||— he indictment alleged that. Jared N. 
pulsory measures against those of the Bell, printer, not having the fear of God 
same class or trade, who would willingly before his eyes, but being moved and 
pursue their occupations with industry; seduced by the instigation of the Devil, 
and tranquillity, they are most tyrannical) contriving and intending to scandalize and 
violations of private right, and inevitably) Vilify the Christian religion, as Teceived 
tend to the unjust impoverishment of mul-|jand publicly professed in this state, su 
titudes, either of those against whom the/,o blaspheme God and our Lord Jes: 
confederacy is directed, or of those who ‘Christ, on the first day of April, 1921, 
are forced into it, or devoted by it, for ex-jjat the city and within the county of New- 
ercising their own individual rights, ana| York, unlawfully, wickedly and blasphe- 
refusing to co-operate with the unlawful)|mously, in the presence and bearing of 
association. divers citizens of this state, spoke and 

After the reply of the opposite counsel,| pronounced, and with a loud voice pub- 
the court took time to advise and make)|lished, these profane and blasphemous 
up an opinion ; but before this took place, words following, that is to say: ‘God 
the Mayor was superseded, and itso hap-|| Almighty was a damn’d fool”—* Jesui 
pened that no opinion was or could he||Christ was a damn’‘d fool’’—to the great 
delivered. In the July term following, ||lishonour of Almighty God, in contempt 
the counsel for the defendants, finding||1nd disgrace of the Christian religion, to 
that no judgment could be given on the|jthe evil example of all others in the like 
motion, declined to renew it. The case||case offending, and against the peuce. 
was brought to trial before a jury ; and)|c. - 
afier the introduction of the evidence, the; To avoid a repetition of the words hit 
arguments of counsel, (Griffin being one)|'n this indictment, so shocking to out 
of the associate counsel with Emmet and||moral and religious feelings, it is propo 
Riker,) and the charge: of the then Mayor, ||sed to bring the material facts in the ce 
which went fully in support of the prin- to view, without detailing the testimoy 
ciples contended for by the counsel on/|jat large. F 
behalf of the prosecution, the defend-|| lt appeared from the testimony of Ds 
ants were convicted ; and it being consi- vid M:Kinney, the father, and Samuel f. 
dered by the court that the offence per-||M‘Kinney, the son, that in the event; 
haps was committed through ignorance of |of the day laid in the indictment, 10 the 
the law, a fine of one dollar only, and the grocery store of the former, at the corset 
costs, was imposed on each of the defend-|\of Catharine and Henry streets, In this 























“ . city, in their presence and that of Georg? 
| Shelding and John E. Parker, there was 

(BLASPHEMY—RELIGION. ) 3 violent dispute between the defecan! 
JARED W. BELL’S CASE ‘and others about the Hartford Conver 
ane ti advoc: biect an 

Maxweit, Counsel for the prosecution. tion. Some advocated the obj | 


| ‘ ? nik 
‘ | proceedings at body, and Bell toos 
Price and Fay, Counsel for the defendant. ||". al of na oh se of thi 
To speak contemptuous and wicked ds of € Pe ee oe poo pao le 
§ y ‘mp sand wicked words of God! : -emarks mat 
So ° ° Rw { spate answ 2mariss 
and our Saviour, impeaching the divine attri-|( 4° ney SSE Se See Em nd- 


butes. is an offence at common law denomina-||'" favour of the Convention, the dete 
ted blasphemy; but where it appeared thatllant spoke the words imputed to him, a 








the 
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mediately adding, ‘‘ for creating such men! 
ns composed the Hartford Convention.” —| 
And these witnesses further stated, that 
about a month before this dispute hap- 
pened, the defendant was at the store 
using very profane language, by taking: 
the name of our Saviour in vain, when 
the father interfered, and asked bim why: 
je made use of such expressions—in an- 
ewer to which he said, ** Wiaat was Jesus 


Christ? He was nothing but a damn’d: 
fool.” It further appeared, that subse-, 


quent to the time laid in the indictment, | 
a dificuliy occurred between the defend-| 
antand David M‘Kinney, the consequence 
of which was, that the former complain- 
ed against the latter in the police for an 
gesault and battery ; and after this com-| 
pluint the M-Kinneys applied to a Mr.' 
Shelton, an attorney, who advised that! 
this prosecution could be maintained, And: 


testimony ought not to be admitted * In 
a subsequent stage of the case, however, 
Carpenter was admitted as a witness on 
behalf of the prosecution, to prove that 
the defendant uttered similar words laid 
in the indictment at another time ; the 
District Attorney contending that he was 
not confined to the time laid in the indict- 
ment. It was on this ground only the 
testimony was admitted; but its detail, 
and that of the counter testimony touch- 
ing the credibility of the witness, is deem- 
ed unnecessary. 

After the testimony on both sides, in 
relation to the charge, was introduced, 
William S. Cordell, Joseph Hoxie, Sa- 
muel Woodworth, Moses Y. Scott, Wil- 
ham M. Willett, Jobn Utt, and Job G. 
Williams, on being severally sworn, tes- 
tified that they had known the defendant 





several years ; that his character was and 


the prosecutors being particularly inter-jlis fair; and some of them, particularly 
rogated by the counsel for the detendant,!|Mr. Woodworth and Mr. Scott, testified 
and by the Recorder, relative to their) that he had been in the habit of attending 
reason for not commencing this proseca-|iwith his family the church of Mr. Mit- 
tion betore that for the assanlt and battery, chell in this city ; and they had heard the 
was commenced, could render no reason. |idefendant often express his conviction of 


John E. Parker, sworn on the part ofthe truth of the doctrine of universal sal- 


the defendant, testified that he was pre-) 


' 


sent at the dispute when David M*Kinney 


I 
_— 
| ‘The case was summed up by the re- 


vation. 


advocated the Hartford Convention, and|/spective counsel ; and in the course of the 


Bell, on the other side of the question, 
said, that it was a disgrace to the country, ' 


‘remarks of Price and Fay to the court and 
| 


jury, they urged that the testimony of the 


« 


tohuman nature, and almost to God him-|\prosecutors in relation to the blasphe- 
“/f. The witness heard the whole that!) mous words alleged to have been uttered 


was said, and did not hear the words im-| 
puted to the defendant. 

George Skelding, sworn on the same 
‘ide, testified that he was present at the 
dispute, and heard the defendant say, In 
relation to the Hartford Convention men, 
that it was a disgrace to God Mmighty to 
let such men live. 

In the progress of the trial, Maxwell 
called on Seymour Carpenter as a wit- 
hess, to show that the defendant had on 
other occasions made use of blasphemous 
language, and the counsel offered this as 
testimony to show tye quo animo, and to 
support the testimony of the prosecutors. 

The counsel for the defendant insisted 
that the public prosecutor ought to be 


confined to the specific offence laid in the; 


‘udictment. 
The Recorder thought that this was 


iby the defendant concerning our Saviour, 


‘ought to be laid entirely out of view : and 
that the testimony of the M‘Kinneys was 
‘not entitled to belief. The counsel, in 
‘the course of their remarks, referred to 
‘the case of The People v. Ruggles, (8 
_— Rep. p. 290.) and admitted that 


ee 





* Accumulative testimony may be introduced 
lin the cases of forgery aud counterfeiting, obtain- 
‘ing money by false pretences, and conspiracy. 
(See the case of the two Hitchcocks, in this vo- 


ume.) And, in the case of Harry Croswell, for 
ipublishing a libel against Thomas Jeiferson, in a 


‘paper called The Wasp, tried at ihe Columbia 
‘Circuit, in July, 1805, and decided in the Su- 
ipreme Court in February, 1804, Chiet Justice 
‘Lewis allowed the Attorney-General to read the 
prospectus and other numbers of the asp, con- 
‘taining matter not laid in the indictment. for the 
‘purpose of showing the defendant's intent. (3 




















‘ne of the cases in which accumulative 


John. Cases, p. 341.) 
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the decision of the Supreme Court in that!}| The defendant was indicted in the s¢ 
case was the law of the land. ‘sions of Washington County, in “hie 
After the remarks of Maxwell, the Re-|jber, 1810, for uttering — bl: asphewion 
corder, in his charge to the jury, instruct- iw ords mentioned in the following £ Opinion, 
ed them, that although by the constitu-)|The indictment was removed into tho 





tion every man in this country had aright!|Oyer and Terminer ; and on the 11th 


to entertain any religious opinion, and all) June, 1811, he was tried and convicted 
sects had free tolei ration in their respect-| ibefore Mr. Justice Res ame ood ssl Was 
ive modes of worship ; though the Unita- |sentenced to be i 
in, Jew, Mahometan, and Pagan, re-| and to pay a fine of 3.500. 

rained here free from persecution, yet|| The record of the proceedings aq 
my was contrary to the principles of the ||c onviction were removed to the Supreme 
common law for any man to revile the |Court, where the case was argued by 
religion generally prevailing here, or its|| Wendell, for the prisoner, and Gold, fir 
author; or toimpeach or call in question, ithe prosecution. 
the attributes of the Deity. While, on | Wendell admitted, that by the common 
the one hand, we say to Unitarians, Jews, ‘aw of England this offence was punish- 
Mahomet: ins, and P agans, Enjoy your O% alli thle, because, in that country, religion 

lictous notions free from restraint, so on|imukes part of the law of the land, on 
the other, we say, “and such is the lan 1 ‘count of its connection with the establis h 
eaoage of the law, Revile not the re-'\ed church; butin this state we have no 
Histon whieh we profess, or its author. ‘such church ; and from the preamble and 
[cis from religion that oaths in courts of the provisions of the constitution, and the 
justice derive their efficacy ; and to un-| sile nce of the legislature on the subject 
dermine the religions opinions of men!jof religion, it is to be inferred that Cliri- 
would deprive us of the security we place |tianity did not make a part of the comma 
upon oaths ma judicial proceedings and) law of this state. 
others, and would finally operate to the 1 Gold, contra. 
subversion of civil society. 1 In the term of August, 1811, Chie! 

The Recorder particularly adverted to|| Justice Kent pronounced the following 
the case of Rugeles, as sett ling the law on) opinion : 
the subject ; and he afterwards adverted!| The offence charged is, that the de: 
to the testimony, and left the ficts in the!) fendant did ‘* wic kedly, mi aliciously, » and 
case to the jury, by charging them, th: it) blas sphe mously utter, in the menensnl 
‘lihey believed the words laid in the in-|/hearing of divers good and christian peo- 
dictment to have been uttered by the de- } ple, these false, feigned, se andalous, ma- 
fendant, it would be their duty to convict|| ici ous. wicked, and bl: isphemous words, 
him. But con eae ‘ring the testimony ad-| to wit, ‘© Jesus Christ was a bastard, and 
ducedon his behalfjin contradiction of the!|his mother must be a whore ;’”’ and the 
testimony of the prosecutors—consider-! single question is, whether this be ape 
ine the testimony of bis good character.! lie offence by the law of the land. Ate 
aud his peculiar religious opinion, it was, conviction, we mst intend that the: 
hh irdly possible that he could have uttered: words were uttered in a wanton manne! 
the words laid in the indictment. If the and, as they evidently import, with 








ury should believe that he did not, and! wicked and malicious dis position, and not 


that ihe prosecution originated from mis-!'in a serious discussion upon any contro: 
tose or malice, it would be their duty to) verted point in religion, The Janguaze 
bins, was blasphemous, not only ina popular 
fle was acquitted by the jury. i; but in a legal sense ; for blasphemy. * 
The case of Ruggles, cited in the pre- cording to the most precise de —s 
ceeding case, deserves a particular CONSI-| consists in maliciously reviling God, ° 
deration Wri = for that purpose, the opi-| religion, and this was reviling Christal 
nion of Chief Justice Kent is led before) ity through its author. (FE mlyn's Prefat 
the oi r, Who may not have had an op-lito the Stute Trials, p. 8. See also é 
portunity ef inspecting the voluminous||/ork’s § Speech, State Trials, vol. 2. i 
repurts of our Supreme Court. The jury have py assed upon the inte 
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CITY-HALL 


-xo anno, and if those words spoken, in 
any case, Will amount to a misdemeanor, 
the indictment ts good. 

Such words, uttered with such a dispo- 
<ition, were an offence at common law. 
In Taylor's case, (1 Vent. 293. 3 Keb. 
co7. Tremaine’s Pleas of the Crown, 226, 
s.C.) the defendant was convicted upon 
formation of speaking similar words,) 
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equally in need, now as formerly, of all 
that moral discipline, and of those princi- 
ples of virtue, which help to bind society 
together. ‘The people of this state, in 
common with the people of this country, 
profess the general doctrines of christiani- 
ty, as the rule of their faith and practice ; 
and to scandalize the author of these doc- 
trines is not only, in a religious point of 





aud the court of A. B. said, that chris-|\view, extremely impious, but, even in 
uanity was parcel of the law, and to cast} respect to the obligations due to society, 
contumelious reproaches upon it, tendedi|is a gross violation of decency and good 





2 a . ° | - ° . ° 
ty weaken the foundation of moral obli-jlorder. Nothing could be more offensive 
«ation, and the efficacy of oaths. And in |to the virtuous part of the community, or 


tle ease of Ree v. Woolston, (Str. 834.) 
fitzy. 64.) on a like conviction, the court) 
suid they would not suiter it tou be deba-| 
ted whether defaming christianity in gene-| 
raul Was not an offence at common law, 
tor that whatever strikes at the root of 
christianity, tends manifestly to the disso- 
lution of civil government. Butthe court 
were careful to say, that they did not in- 
‘end to include disputes between learned 
men upon particular controverted points. 
The same doctrine was laid down in the 
lie case of The King v Williams, for the. 
publication of Paine’s ** sige of Reason,” 
which was tried before Lord Aenyon, in 
July, 1797. The authorities show that. 
blisphemy against God, and contume- 
ios reproaches and profane ridicule of 
Christ, or the holy scriptures, (which are 
equally treated as blasphemy,) are of- 
fences punishable at common law, whe- 
ther uttered by words or writings. (Tay- 
‘ory case, 1 Vent. 293. 4 Blacks. Com. 
9. 1 Hawk. bo 1. cc. 5. 1 East’s P. C.; 
. Tremaine’s Entries, 225. Rex v. Doy-| 
i.) ‘The consequences may be less ex- 
‘usively pernicious in the one case than) 
inthe other, but in both instances, the 
reviling is still an offence, because it 
‘ends to corrupt the morals of the people, 
ad to destroy good order. Such offences 
have always been considered independent’ 
ol any religious establishment or the 
tights of the church. They are treated 
as affecting the essential interests of civil 
soviety, 

And why should not the language con- 
tained in the indictment be still an offence 
with us? There is nothing in our man- 
vers or institutions which has prevented 
the application or the necessity of this, 


{ 


hr of the common law. We. stand.'ty, is an abuse of that right 


‘ 


, 


more injurious to the tender morals of 
the young, than to declare such profanity 
lawful. It would go to confound all dis- 
tinction between things sacred and pro- 
fane ; for to use the words of one of the 
irreatest oracles of human wisdom, ‘ Pro- 
fane scofling doth by little and little de- 
face the reverence for religion ;”? and 
who adds, in another place, * Two prin- 
icipal causes have I ever known of athe- 
jism—curious controversies and profane 
iscofting.”’ (Lord Bacon’s Works, vol. 2. 
291. 503.) Things whieh corrupt moral 
sentiment, as obscene actions, prints and 
writings, and even gross instances of se- 
duction, have, upon the same principle, 
been held indictable ; and shall we form 
lan exception in these particulars to the 
rest of the civilized world ? No govern- 
ment among any of the polished nations 
of antiquity, and none of the institutions 
of modern Europe, (a single and monito- 
ry case excepted,) ever hazarded such a 
bold experiment upon the solidity of the 
public morals, as to permit with impunity, 
and under the sanction of their tribunals, 
the general religion of the community to 
be openly insulted and defamed. The 
very idea of jurisprudence, with the an- 
cient lawgivers and philosophers, ein- 
braced the religion of the country. Ju- 
risprudentia est divinarum atque humana- 
rum rerum notitia, (Dig. b. 1. 10. 2. 
Cie. De Legibus b. 2. passim. 

The tree, equal, and undisturbed en- 





joyment of religious opinion, whatever it 
Jmay be, and free and decent discussions 


on any religious subject, is granted and 
secured ; but to revile, with malicious 
and blasphemous contempt, the religion 
professed by almost the whole communi- 
Nor are we 
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bound, by any expressions in the consti- | 
tution, as some have strangely supposed, 
either not to punish at all, or to punish’! 
indiscriminately the like attacks upon the) 
religion of Mahomet or of the grand La- 
ma; and for this plain reason, that the; 
case assumes that we are a christian peo- | 
ple, and the morality of the country ts) 
deeply ingrafted upon christianity, and 
not upon the doctrines or worship of those 
impostors. Besides, the offence ts cri-| 
men malite, and the imputation of malice 
could not be inferred from any invectives 
upon superstitions equally false and un-) 
known. We are not to be restrained | 
from animadversion upon offences against | 
public decency, like those committed by! 
Sir Charles Sedleu, 1 Sid. 168.) or hy one | 
ftollo, (Sayer, 158.) merely because there | 
may be savage tribes, and perhaps semi- 
barbarous nations, whose sense of shame 
would not be aflected by what we should 
consider the most audactous outrages 
upon decorum. It ts sufficient that the, 
common law checks upon words and ac-| 
tions, dangerous to the public welfare. 
apply to our case, and are suited to the, 
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this proviso are a species of commenti 


of the tests, disabilities, or discrimin, 
tions, incident to a religious estalylish. 
ment. ‘To construe it as breaking doy, 
the common law-barriers against licen, 
tious, wanton, and impious aitacks Npon 
christianity itself, would be an enorme. 
perversion of its meaning. The py, 

cuards the article from such dang rotis 
latitude of construction, when it declares. 
that »** the liberty of conserence | 
granted, shall not be so construed ast) 
excuse acts of licentiousness, or j stity 
practices inconsistent with the peice au 
safety of this state.’ The prean! le and 


yp 
(cre 


ued y 


upon the meaning of the article, and they 


! sufficiently show that the framers of tho 


constitution intended only to banish tes. 
oaths, disabilities, and the burdens, 
sometimes the oppressious, of church ee. 


ltablishments ; and to secure to the iT 


ple of this state, freedom from coercion, 


| . . . . 
and an equality of right, on the subject 


religion. ‘This was no doubt the co 
summation of their wishes. [t was 
that reasonable minds could requir 
it had long been a favourite ebjc 





condition of this and every other people, 
whose manners are refined, and whose, 
morals have been elevated and inspired, 
with a more enlarged benevolence, by 
means of the christian religion. 

Though the constitution has discarded 
religious establishments, it does not for- 
bid judicial cognizance of those offences 
against -eligion and morality which have 
no reference to any such establishment, 
or to any particular form of government. 
but are punishable because they strike at 
the root of moral obligation, and weaken, 
the security of the social ties. The ob- 
ject of the 38th article of the constitution! 
was, to “ guard against spiritual oppres- 
sion and intolerance,” by declaring that 
‘The free exercise and enjoyment of re- 
ligious profession and worship, without! 
discrimination or preference, should for' 
ever thereafter be allowed, within this 
state, to all mankind.’”’ This declaration 
(noble and magnanimous as it is, when 
duly understood) never meant to with- 
draw religion in general, and with it the 
best sanctions of moral and social obliga- 
tion, from all consideration and notice of 
the law. It will be fully satisfied by a 
free and universal toleration, without any’ 





both sides of the antic, with some ot the 
|inost enlightened friends to the rivit 
jmankind, whose indignation had bees 
‘roused by infringements of the liberty 
‘conscience, and whose zeal was inflamed 
‘in the pursuit of its enjoyment. That 
this was the meaning of the constitution 
‘is further confirmed by a paragraph ina 
Ipreceding article, which specially pro 
vides that * such parts of the common 
‘law as might be construed to establish or 
maintain any particular denomination ol 
ichristians, or their ministers,” wele 
thereby abrogated. 

The legislative exposition of the con 
stitution is conformable to this view ofl: 
Christianity, in its enlarged sense, & 4 
religion revealed and taught in the bible, 
is not unknown to our law. The statu" 
[for preventing immorality (Laws, Wl. ! 
224.) consecrates the first day 0! the 
week, as holy time, and considers the vi0- 
lation of it as immoral. 
the continuation, in substance, of a law 0! 
the colony which declared, that the pt 
fanation of the Lord’s day was “ the sre" 
‘scandal of the christian faith.” The ve 
concerning oaths (Laws, vol. 1. p- re 
recognises the common law mode 0!" 





This was only. 
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Nee) 


jinistering an oath, ‘* by laying the hand||near where the vessel lay ; and the wit- 
. = . _— ae : eee. ’ 

on and kissing the gospels.” Surely,|/ness knowing that William Hitchcock, the 

‘hen, we are bound to conclude, that)jother defendant, kept a store there, be- 

wicked and malicious words, writings andj |lieved they were for him, and therefore 


tions, Which go to vilify those gospels, 
rontinue, as at common law, to be an of- 
feuce against the public peace and safety. 
They are inconsistent with the reverence) 


sold and delivered them to Horace Hitch- 
cock, who put them on a cart and carried 
them tothe store. The witness. shortly 
afterwards, went to the store and present- 


due to the administration of an oath, and,)/ed the bill to William Hitchcock, whe 
among their other evil consequences,||said that he had nothing to do with the 
they tend to lessen, in the public mind, its| |store, and owned nothing there. The 
religious sanction. witness applied to Horace Hitchcock, and 
The court are accordingly of opinion’ earnestly requested him to pay the money 
that the jadgment below must be aflirm- or deliver up the goods; but he would 
ed ‘ido neither: and the witness engaged a 
Judgment affirmed. \lcartman, and was about taking the goods 

away, When William Hitchcock, the fa- 
ither, interfered, said he should not suffer 
ithat to be done, and forbid the cartman to 
remove them. Shortly afterwards, the 
lsign which was over the store-door, hav- 
HORACE HITCHCOCK AND WIL-| ling the name of H. Hitchcock on it, was 
LIAM HITCHCOCK’S CASE. ||changed, and that of D. McKinney substi- 








SS 


CONSPIRACY —-SCIFNTER—EVIDENCE. ) 








Maxwert and Niven, counsel for the 


prosec ution. 


Price and Davin Granam, counsel for 
the defendants. 


Ee 


[1 a conspiracy, accumulative testimony may be! 
introduced. | 
A. and B were indicted for conspiring to defraud, 
(of his goods; and on the trial, the public; 
prosecutor, for the purpose of showing the quo| 
(ulm, olfered to prove that the detendants ob-| 
tained the goods of D. E. and F., separately, 
ly similar means to those laid in the indict-| 
went:—it was held that such testimony was 
proper. | 


The defendants were indicted for con-| 
pring together, by unlawful and indirect, 
ets, to defraud James Crawford of a| 
juantity of hams, beans, and a barrel of| 
llour, ef the value of $38 24. 

I! appeared from the testimony of Sa- 
muel Johnson, that he was a hand on| 
hoard of a coasting sloop, sailing up and! 
sown the north river, commanded by) 
‘rawford, the prosecutor ; and that on! 
‘he 19th of April, early in the morning 


~as! 


velore the Captain was up, Horace Hitch-| 
rock, who, it appeared in the progress of! 
“l@ Case, was the son of the other defend-| 
ail, came on board and selected the arti- 
‘les laid in the indictment, saying they 
“ere tor Mr. Hitchcock, in Fulton-street,' 


ituted. 
James Crawford, being sworn, testified, 


ithat when he called at the store for his 


pay, Horace Hitchcock appeared to be 
willing ; but that the other defendant and 
Mckinney took him aside ; and after they 
had some conversation with him, he said 
that he had not money enongh to dis- 


‘charge the bill; and went out of the 


stere, for the purpose, as he said, of bor- 
rowing it, but did not return as he pro- 
mised. ‘The witness then brought sepa- 





irate suits against the father and son, and 


recovered a judgment against the latter 
for $38 24 damages and costs, upon which 
feluean he was imprisoned. 
| Maxwell here offered to show that the 
‘defendants had practised similar tricks on 
other persons dealing in similar articles. 
The counsel offered this testimony for the 
purpose of establishing the guo animo. 

Price argued, that in a case of this de- 
scription, where the defendants are char- 
lged witha specific ollence, such testimony 
is inadmissible. ‘They cannot be prepa- 
red to defend themselves against any other 
charges than those contained in the in- 
dictment : and to that should the evidence 
be contined. 

Max-cel! contra, 

The Recorder decided, that evidence 
of this descriptiun was as competent in 
this case, for the purpose stated by the 
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district attorney, as in a case of forgery||and flour, to the amount of $70; and the 
and counterfeiting.* jarticles were carried to the store ay4 

Capt. Simonson here testified, that he || weighed. Both the defendants were pre. 
commanded a sloop from Newburgh ; and) sent ; and while engaged IN Weighing. 
that on the 16th of April, Horace Hitch-|\the son went out, and the father, after ys. 
cock came on board and purchased arti- sisting in weighing, and being called on for 
cles to the amount of $38 90, saying that!) payment, said that the store did not be. 
they were for Mr. Hitchcock at the mar-||long to him, but totheson. The witness 
ket. He took away the goods ; and the jafterwards offered the father to take bac 
next day the witness called on the father||the articles ; but he said they belonged 
at the store for payment, who said that to Mckinney; and the witness, having 
his son had not the money, and could not)\called repeatedly, was never able to see 
pay for them that trip. The witness then) Horace Hitchcock, and has not been paid 
called on the son, who said that he had | Abraham Stagg, on behalf of the de. 
money due from others, and that he would) fenlants, testified, that Horace Hitchcock 
£0 and get it. The witness waited tor had purchased goods of him. and he always 
his return a half an hour, but he did not) considered him as the principal. 





return ; in consequence of this and other | A number of other witnesses, on the 
delays on this business, the witness lost a same side, testified to the same fact in the 
trip, and has not since been paid i\progress of the trial. 


Robert L. Cook testified, that he com-|| David Mckinney, on the same side, 
manded a sloop from Redhook, and that testitied, that he was the brother-in-lay 
in April, Horace Hitchcock obtained eggs jof William Hitchcock, and had endorsed 
of him to the amount of S31; and after,notes and assumed responsibilities fir 
calling on both the defendants frequently, Horace Thiteheock, in) consideration o 
had not been able to obtain payment. which, he executed a bona fide assign. 

James A. Cowles testified, that he com-|/ment of all the property in the store t 
manded a sloop from Khinebeck ; and ‘the witness, who substituted his own pani 
that between the 6th and 15th of April on the sign for that of H. Hitehecock. 


last, Horace Hitchcock came on board | It further appeared by the testimons 
and spoke for all the eggs, saying, “* You of most of the witnesses for the proseci: 


know Hitchcock at the market.” The! tion, that the father appeared in the store 
eggs were delivered; and the witness, as the principal ; and some of them test: 
went to the store, and called on the fa-| fied, that the license from the Mayors 
ther for payment, who said, that he had) office for the store, was granted to hin 
nothing to de with the store, and that the; but on the other hand, it appeared the 
son was under the control of his uncle.!|the son was a minor when the licens 
The witness offered to take back the was obtained; that the father kept ¢ 
eggs, but the father refused to deliver, boarding-house in the upper part of th 
them, and the witness has never received, house ; and that to go there it was nece: 
payment. \|sary to pass through the store. 

James Bogardus testified, that he com-| The testimony having closed, lnc 
manded a sloop from Catskill: and that urged to the court and jury, that Hitch 
on the 16th of April last, Horace Mitch-|jcock the younger, having become unto! 
cock purchased of him butter, ci: ese, tunate, was unable to pay his debts ; and 
for this, it was now sought to convict the 


defendants of a conspiracy ; and that the 
— - . 1 - : : iC] | 
ie The Recorder, in passing sentence on the de- evidence in the case was insutlicieat 
fendants, on the last day in term. stated that this support the charge. 
question had been, by consent, submitted to chief! | q nase 19 
> eta ae ee Marwell als case * 
Justice Spencer, who, after an examination of the M wrwell also summed up - 
authorities in England and in this country on the the jury. 
subject, concurred in this decision. 1] The Recorder, in his charge to the | 
J The question, certainly, has been expressly de- ry, enumerated the circumstances aga” 
cided ina case for obtaining goods by false pre-! the lefendants arising fi the testimon) 
tences, in Leach’s Crown Law: and there is no! Cerendants arising irom the te: 


reason why the same rule should not apply to a | 1. In the first place, he stated that 1 
Company. ‘appeared from the testimony of seve 
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ainesses on behalf of the prosecution,)|City-Hall Recorder, p- 147 and 154,) 
bat the father appeared to be the owner || was indicted for the forgery of the en- 
ithe store ; and one reason which seem-)|\dorsement of aan Logan ona promis- 
ad to justify that appearance was, that he||sory note, in the following words and ti- 
ook out the license ; but it should be re-||gures : 

collected that the son was a minor, and | ** New-York, Dec. 15th, 1820. Nine- 
that in passing to the apartments occupied) ty days after date, | promise to pay to the 


¥ : ‘eer | pe . 

by the father, it was necessary to pass |order of Mr. Adam Logan, one hundred 

a ‘i 
i 





through the store. jana seventy-five 67-100 dollars, value 
», A general assignment was made to received, 
Mckinney. This prima facie appears || D. CARNAGIIAN.” 


fraudulent ; bat be testified that he was | And in one of the counts, the prisoner 
the brother-in-law of Witham Hitchcock,), was charged with having passed the same 
that he had assumed responsibilities for) note, knowing it to have been forged, 
the other, and that the assignment was a,,with an intention of defrauding John Gra- 
‘ona fide one. And there can be no rea-|/cean. 
con fur disbelieving this statement. | It appeared in evidence, that, previous 
3. The determination of the case,||to the day laid in the indictment, the de- 
however, depends on the testimony of) fendant was connected with his brother. 
samuel Johnson and James Crawtord,|) David Carnaghan, in the business of a 
fortified as it is by the testimony of the ||merchant tailor. Having, in March, 1819, 
other captains. |jmarried the daughter of Adam Logan, a 
The Recorder here recapitulated the|jrespectable gentleman, carrying on the 
festimony, and concluded his charge by||business of a watchmaker in Chatham- 
instructing the jury, that if they should)street, the prisoner had been in the habit 
beheve from all the facts and circum-||of applying to him to endorse his notes 
sances in the case, that the defendants); This favour had been often granted ; and 
agreed together to obtain the property of |Logan, for the sake of his danghter, hired 
limes Crawford by the means alleged, or||a tenement for the prisoner in Broadway 
iat there was an understanding between! 'for $1,000, thereby placing him in an 
them so to obtain those articles, it would! advantageous situation for his business ; 
he the duty of the jury to convict them.) but the defendant having neglected his 
They were convicted, and fined each||family and business, having contracted 
so0, and the costs ; and Horace Hitch-||the habit of frequenting porterhouses, 
ock was sentenced to imprisonment in} and having subjected Logan to considera- 
ridewell thirty days, and the other de-||ble losses, early inthe month of Septem 
fendant in the same prison seven days. i|ber he came to the resolution of with- 
° ‘holding his endorsement, and gave due 
ae Inotice of that determination to the pri- 
isoner, who applied to him to procure 
another endorsement. Logan, after re- 
CHARLES CARNAGHAN’S CASE. fusing to comply, told the prisoner that 
, ‘he must never expect his endorsement 
Tixwern and Bocanpus, counsel for the again ; but that he was, nevertheless, 
prosecution, \iwilling to advance him $100 in cash, to 
Prick and Witson. counsel for the pri-|jtid him in the business. This was done, 
but was of no avail; for in the month of Ja- 


( FORGERY—EVIDEN( FE.) 


} 
: 
‘nuary last the prisoner and his brother 


‘failed, and they were then about ab- 


Samer. 


tnsel have a right to puta question to a wit- 


lees, the answer to which, if true, might have! conding ; but Logan, supposing that 
‘there was nothing operating on then 
, ‘minds which could induce that step ex- 

Che prisoner, heretofore a witness in cept their pecuniary embarrassmeats, ad 
the case of Abraham Collins, and with||vised the prisoner against ti—and, about 
others indicted for an assault and battery|/this time, the goods in the store were 
“mtnitted on the same person. (4th vol.''turned over to Logan by a bill of sale in 


: tendeney of criminating or degrading him ; 
ut he is not bound to answer. 
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district attorney, as in a case of forgery [and flour, to the amount of $70; and thy 
and counterfeiting.* jarticles were carried to the store and 

Capt. Simonson here testified, that he|| weighed. Both the defendants Were pre. 
commanded a sloop from Newburgh ; and) sent ; and while engaged in weighing 
that on the 16th of April, Horace Hitch-||the son went out, and the father, after as. 
cock came on board and purchased arti- |sisting 1n weighing, and being called on fy, 
cles to the amount of $38 90, saying that | payment, said that the store did not be. 
they were for Mr. Hitchcock at the mar-)|long to him, but to the son. The witness 
ket. He took away the goods ; and the jafterwards offered the father to take back 
next day the witness called on the father||the articles ; but he said they belonzed 
at the store for payment, who said that, to McKinney ; and the witness, haying 
his son had not the money, and could not)called repeatedly, was never able to see 
pay for them that trip. The witness then) Horace Hitchcock, and has not been pait 
called on the son, who said that he had | Abraham Stagg, on behalf of the de. 
money due from others, and that he would) fendants, testitied, that Horace Hitchcock 
co and get it. The witness waited for had purchased goods of him. and he always 
his return a half an hour, but he did not),considered him as the principal. 





return ; in consequence of this and other | A number of other witnesses, on the 
delays on this business, the witness lost a same side, testified to the same fact in the 
trip, and has not since been paid \|progress of the trial. 


Robert L. Cook testified, that he com-|| David Mckinney, on the same «ide, 
manded a sloop from Redhook, and that, testitied, that he was the brother-ig-jay 
in April, Horace Hitchcock obtained eggs jof Wilham Hitchcock, and bad endorsed 
of him to the amount of 831; and after;jnotes and assumed responsibilities fir 
calling on both the defendants frequently, Horace Hitcheock, in consideration « 
had not been able to obtain payment. |which, he executed a bona fide assign 

James A. Cowles testified, that he com-) ment of all the property in the store | 
manded a sloop from Khinebeck ; and ‘the witness, who substituted his own nani 
that between the 6th and 15th of April on the sten for that of H. Hiteheock. 
Jast, Horace Hitchcock came on board | It further appeared by the testimons 
and spoke for all the eggs, saying, “ You, of most of the witnesses for the prosect- 
know Hitchcock at the market.’ The tion, that the father appeared in the store 
eggs were delivered; and the witness, as the principal ; and some of them test: 
went to the store, and called on the fa-| fied, that the license from the Mayor: 
ther for payment, who said, that he had) office for the store, was granted to hin 
nothing to de with the store, and that the; but. on the other hand, it appeared the 
son was under the control of his uncle.|/the son was a minor when the licens 
The witness offered to take back the was obtained; that the father kept 
eggs, but the father refused to deliver boarding-house in the upper part of tl 
them, and the witness has never received, house ; and that to go there it was nece: 
payment. sary to pass through the store. 

James Bogardus testified, that he com-|| The testimony having closed, Pre 
manded a sloop from Catskill : and that urged to the court and jury, that Hitch 
on the 16th of April last, Horace 'Miteh- cock the younger, having become untol 
cock purchased of him butter, cl: ese,!itunate, was unable to pay his debts : and 
for this, it was now sought to convict the 
defendants of a conspiracy ; and that the 
. * The Recorder, in passing sentence on the de-| |evidence in the case was insufficient © 
ocind vada po ws yer aad rag ; hts) support the charge. 
justice Spencer. whe, a ae ete es Maxwe ll also summed up the case 9 
authorities in England and in this country on the! the jury. : 
subject, concurred in this decision. . ‘| The Recorder, in his charge to the ju 
ci he question, certainly, has been expressly de-, ry, enumerated the circumstances azall” 

sided in a case for obtaining goods by false pre-| '¢} RaliceaMante asiiiinin ! ostimon' 
tences, in Leach’s Crown Law: and there ie nol the def ndants arising from the test! m 
— why the same rule should not apply to aj! 1. In the first place, he stated thit! 

apracy. ‘appeared from the testimony of seve" 
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ainesses on behalf of the prosecution,)|City-Hall Recorder, p. 147 and 154.) 
hat the father appeared to be the owner||was indicted for the forgery of the o~ 
{the store ; and one reason which seem-||dorsement of Adam Logan on a promis- 
ad to justify that appearance was, that he||sory note, in the following words and ti- 
‘ook out the license ; but it should be re-|/gures : 
sollected that the son was a minor, and:| ‘* New-York, Dec. 15th, 1820. Nine- 
that in passing to the apartments occupied) ty days after date, I promise to pay to the 
by the father, it was necessary to pass order of Mr. Adam Logan, one hundred 
through the store. jjand seventy-five 87-100 dollars, value 
2, A general assignment was made to|/received. 
McKinney. This prima facie appears)! D). CARNAGHAN.” 
fraudulent ; bat be testified that he was | And in one of the counts, the prisoner 
‘he brother-in-law of William Hitchcock, was charged with having passed the same 
that he had assumed responsibilities for) note, knowing it to have been forged, 





| the other, and that the assignment was a))with an intention of defrauding John Gra- 


‘ona fide one. And there can be no rea-||cean. 


con for disbelieving this statement. It appeared in evidence, that, previous 


3. The determination of the case,||to the day laid in the indictment, the de- 


‘however, depends on the testimony of||fendant was connected with his brother, 


Siumuel Johnson and James Crawtord,||David Carnaghan, in the business of a 
fortified as it is by the testimony of the|\merchant tailor. Having, in March, 1819, 
other captains. lImarried the daughter of Adam Logan, a 
The Recorder here recapitulated the!|jrespectable gentleman, carrying on the 
festimony, and concluded his charge by|\business of a watchmaker in Chatham- 
instructing the jury, that if they should jstreet, the prisoner had been in the habit 
beheve from all the facts and circum-|\ot applying to him to endorse his notes 
stances in the case, that the defendants |This favour had been often granted ; and 
acreed together to obtain the property of |Logan, for the sake of his danghter, hired 
‘umes Crawford by the means alleged, or) a tenement for the prisoner in Broadway 
vit there was an understanding between! (for $1,000, thereby placing him in an 
them so to obtain those articles, it would! advantageous situation for his business ; 
e the duty of the jury to convict them.| but the defendant having neglected his 
They were convicted, and fined each||family and business, having contracted 
$50, and the costs ; and Horace Hitch-)|the habit of frequenting porterhouses, 
ock was sentenced to imprisonment in| and having subjected Logan to considera- 
ridewell thirty days, and the other de-||ble losses, early inthe month of Septem 
fendant in the same prison seven days. i\ber he came to the resolution of with- 
° ‘holding his endorsement, and gave due 

aeees || notice of that determination to the prt 

\'soner, who applied to him to procure 
\janother endorsement. Logan, after re- 
CHARLES CARNAGHAN’S CASE, ||fusing to comply, told the prisoner that 
" ‘he must never expect his endorsement 
Tiawert and Bocannus, counsel for the\\again; but that he was, nevertheless, 
prosecution, ‘|willing to advance him $100 ia cash, to 

Prick and Witson, counsel for the pri-\\ud him in the business. This was done, 
saner. /but was of no avail ; for in the month of Ja- 
inuary last the prisoner and his brothex 
Te gave2 tight 10. ext s:question to a wit-|i foiled, and they were then about ab- 
4 tendency of criminating or banding him _enrns ; on Logan, i dap taing that 
ut he is not bound to anamer. ‘ there was nothing operating on thei 
- lminds which could induce that step ex- 
Phe prisoner, heretofore a witness in cept their pecumary embarrassments, ad 
the case of Abraham Collins, and with||vised the prisoner against ti—and, about 
others indicted for an assault and battery|/this time, the goods in the store were 
“ommitted on the same person. (4th vol.!'turned over to Logan by a bill of sale in 
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part payment for the moneys advanced|{of February, John Gracean, to whom r 
by him to the prisoner, and the respon-||note upon the endorsement of which the 
sibilities assumed for the partners. But) indictment in this case was founded. pre. 
Logan, shortly afterwards, found that| sented it to Logan, who, for the 
supposition fallacious ; for a promissory ;itime, thus ascertained its existence ; api 
note of $500, drawn in favour of David) upon this note, that of Weyman 
Carnaghan, and having the forged en-||Clark, and others, suits were institute, 
dorsement of Logan thereon, fell due, in| against him to recover their amount. 
the latter part of that month, and about); The prisoner was apprehended on ay 
the time when the severe weather closed||application of Logan to the police; ani 
the North River. This note having been /en the trial, in addition to several fac 
endorsed to Messrs. Weyman & Clark,| above stated, this gentleman testified, po- 
was put into ove of the banks for collec-| sitively, that the endorsement was a for. 
tion; and notice having been given to) zery, though an attempt to imitate ; and 
Logan as endorser, he ascertained that) John Tilyou, on this point, testified tha 
his name was forged ; and calling on the |he was acquainted with the handwriting 
prisoner, inquired of him whether there|jof Logan, aud believed the endorsement 
were any more notes out of that descrip- [2 forgery. 

tion: but to this he received no answer.|| John Gracean, before named, testified 
Things having arrived to a crisis, the)|that the prisoner came to his store and 
prisoner and his brother immediately||made a contract for goods to the amount 
crossed the North River on the ice, and|/of the note, and offered that of his brother, 
went near Bridgeton, in New-Jersey,|iendorsed by Adam Logan, whom the wit- 
about twenty miles from this city, where|!ness knew, and therefore acceded to the 
they remained unknown or concealed se-| offer. 

veral days; and during this time, the} John Cameron, the lad before named, 
prisoner had communications with his fa-| being sworn, testified, that in June, 1816, 
mily through the medium of John Came-||he came from Albany to live with Carna- 
ron, a young Iad of about 16 years of|\ghan; that he saw him write the note in 
age, who had been a clerk or apprentice] /question in presence of David Carnaghan, 
to the prisoner in his business. This lad/|and for the purpose, as was then stated, of 
went several times from this city to the|/passing it to Gracean for goods, after it 
brothers ; and on one occasion carried |was endorsed by Logan ; that after it was 
S70 to the prisoner from his wife. This||written, the prisoner went out, as he 
woman, having a young infant, while! said, for the purpose of getting Logan to 
she thought that misfartune only was the! endorse it ; but returning with it betore 
lot of her husband, was willing to follow ithe time requisite to go to the residence 
his fortunes, and share with him his joys||of that gentleman, with his name et- 
and sorrows ; but when she found erime)jdorsed, having the appearance, from the 
attending his destiny, and to that crime |sand sprinkled on it, as if just written, the 
the still more enormous one of ingrati-||witness suspected it to be a forgery. The 
vide toa friend and a benefuctor super-||prisoner then told the witness to carry 
added, her parental feelings, her sense! the note to Gracean, and deliver it; avd 


of justice, vanquished her affections for||he did so, leaving the brothers in the shop. 
a hasbind ; and with a devotion worthy|| Inthe cross-examination of this witnes 
of a Roman matron, (though she was un-||conducted by Price, it appeared that the 
willing that the father of her child should| father of the witness was a merchant 
sulter for hunger) she resolved to leave|jtailor in| Albany, and had dealings with 
him to the fate he had merited, and re-||the banks there, sometimes sending him 
main under the protection of a father.—|lwith checks to draw out sums of money. 
Shortly afterwards, the two brothers went!|The counsel proceeded to inquire ot the 
to Canada; and in the month of April witness whether he had ever seen a checs 
ollowing, for what purpose did not ap-||presented to a bank there having the 
pear in evidence, the prisoner came to|/name of his father on it, but not his sign 
Albany, and from thence, by the steam-|ifure. The witness refused to answer 


Poat. returned to this city. tn the month! this question. ‘he counsel then iq 
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nation, this witness answered with a 


s ‘uled in the testimony, left it in charge! 


» nent was a forgery, and that the defend- 
‘ttorged and passed it, knowing it to be 


te last day in term was sentenced to the 


_ Nous and aggravated ; and the more so by 
_ 'ason of the injury he calculated to inflict 
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ye reason of that refusal, and contended 
othe court that the witness was bound 
to disclose it; but in this the Recorder 
djecided against the counsel, on the 
eround that the witness was not bound to 
jisclose any matter which had a tendency 
of criminating or degrading him. | 

Price inquired of the witness whether! 
he ever forged a check against his father. | 

Bogardus contended that the counsel, 
had no right to put that question. | 

The Recorder decided that the coun-| 





At the COURT of COMMON PLEAS, 
holden in and for the City and County 
of New-York, at the City-Hall of the 
said City, on the S3ist day of Mar, 
1821— . 

BEFORE 

The Honourable 

JOUN TT. RVING. First Judge 
J. L. Brooue, Clerk 


a 


CHARITY SHAW, 





sel had that right, but that the witness’ 
had a corresponding right of refusing, | 
wd that the witness must necessarily 
wdge himself whether the answer to any | 
inquiry would tend to criminate or de- | 
crade him. 1 

The witness being again asked this | 
question, promptly answered in the af-, 
trmative. It ought however to be men-| 
tioned, that during a critical cross-exami-| 





promptness and intelligence seldom equal- 
led by men of mature age and much ex-' 
perience in courts of justice ; and his, 
whole manner evinced that he intended! 
tospeak the truth, and was calculated to: 
gun implicit belief from the hearer. | 

Such was the nature of this case. It) 
was summed up at great length by the re-| 
spective counsel ; and the Recorder, ha-| 
ving carefully brought to the view of the! 
ry the prominent facts in the case, de-| 


‘othem, that if they believed, from all the| 


Vs. 
RUSSEL FARNHAM. 
RICE and RovMan, counsel for plaintif. 
Antuon and Joun L. Granam, counse 
jor defendant, 


Mucre: Can the coverture of the Plaintiff, in an 
action of slander, be given in evidence under 
the ceneral issne ? 

Where the words ina declaration of slander were, 
“ [have often heard that you was a thief. and 
that you would steal whenever you had an op- 
portunity,” and itappeared on the trial that the 
defendant, having a sister living with the plain- 
tiff, and having heard matters derogatory to the 
defendant’s character, was sent tor by the de- 
fendant; and oncoming to her house, on her 
request, disclosed to her what he had heard, giv- 
ing the name of bis author: and it appearedthat 
he was not actaated by malice in what he said, 
it was held that such action could not be main- 
tained. 


This was an action of slander. The 
declaration contained two counts, the first 
of which alleged that the defendant, on 
the ilth of November, 1820, spoke the 
following words to the plaintiff: ‘ I have 





racts and circumstances, that the endorse-| 


iorged in the manner stated by the wit- 
iesses, in either case it would be their 
duty to convict him. 

ile was convicted by the jury ; and on 


‘tate prison for life. The Recorder, in 
ihe course of an impressive address to 


ie prisoner, told him that the only hope), 
“at remained for his liberation from 


confinement, in consequence of a par- 
don, depended on_ his good conduct in 
Prison; that his offence was very enor- 


( 


‘riend and benefactor, and the distress 
' which he had reduced his amiable fa- 








often heard that you was a thief, and that 
lyou would steal whenever you had an op- 
\portunity.”°—The words laid in the se- 
lcond count were, that he, the defendant, 
‘had been told that she, the Plaintiff. was 
a thief, and that she was in the habit of 
stealing whenever she had an opportuni- 
ity—and further that he had told his sister, 
Amelia Farnham, that the plaintiff? would 
isteal whenever she had an opportunity. 
‘The damages were laid at $1000. Plea, 
ithe general issue, with a notice of special 
matter. 

To understand the grounds of contro- 
versy in this cause, it will be necessary 
to recur to a prosecution in the sessions ; 

Charity Shaw was indicted in that court 
for petit larceny in stealing $17 in bank 








luily, 


ibills, the property of Amelia Faroham, 
on the 17th of November last; and, om 
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Thursday, the 15th day of March last,|!and that sometime alter she Was gone. the 
her case was brought to trial before the)|witness found the same books jn the 
former Recorder. area, 

Amelia Farnham, a qaakeress, on be-|| Hester Francis, a black woman, stated. 
ing affirmed, as a witness on behalf of the that at the time Homan, and other police 
prosecution, testified, that at four o’clock| oflicers, searched the prisoner's house. 
of the day laid in the indictment, she went) she, the witness, went there for the pur- 
out of the room of the tenement which! pose of finding things she had lost: aq) 
she occupied, at No. 10 Church-street,| while they were searching, she found tip 
and on ber return, missed a silver spoon ; bill against Eliza Keeler, among other pa- 
and at that time nothing else that she! pers, ina box under the bed, 
could discover. Shortly afterwards, she,| Zebulon Hloman, a police otticer, tes 
was told, by one living inthe same house,| fied, that a Mr. Hoyt applied to the 
to examine her drawers ; and on search-) lice for a search-warrant, to search thy 
ing further, she missed a bag containing prisoner’s house for certain books he hj; 
ewbout S17 in bank bills, and two account) lost, and for money ; that the warray 
books, in ove of which were several bills! was obtained ; and the officers who wer 
made out against persors’ children who) employed went tirst to Miss Farnham’ 
came to her school, and particularly one) and waited tor Jlester Francis, whom th 
against Eliza Keeler. former promised to send when she cam 

On her cross-examination, this witness} home. The oflicers went to the prison 
turther testitied, that she had previously er’s house and searched, but in yain, Jo 
staid a few days at the house of the pri-| the things alleged to have been lost: a 
soner in Fulton-street. but in conse-) the witness, having understood from Mis 
quence of a difliculty between them, had Farnham that she bad lost the school-till 
left it; and that before this prosecution! in question, searched carefully ina box 
was commenced, the prisoner had sued) under the bed for it, and gave up the 
her brother and herself, separately, for)|search ; after which, Hester Francs, 
defamation. |\(who, it appeared from other testimony, 

Susan Record, sworn on the same side,||could neither read nor write.) while tle 
testified, that on the 17to of November,} face of the witness was turned, searctied 
the prisoner came to the house in the ab-| the same box, and then brought the sane 
sence of Miss Farnham, went into her} bill which she said she had picked ou! 
rooms, and in one of them, where her! from among the other papers. 
things were deposited, opened and rum-|| Hester Francis here stated, that sie 
maged her drawers ; and the witness,| brought to Hloman several papers. from 
being at the foot of the stairs, distinctly which he selected the one in question: 
saw the prisoner take tae silver spoon'|but, on the other hand, he stated that she 
and put it into her bosom, ‘Phe witness|/brought him but one paper at the time, 
afterwards told Miss Farnham to examine ‘and said, + This is the paper.” . 
her drawers. || Rodman here proceeded to opel te 

It appeared on the cross-examination||defence ; but while so engaged, somé 
ef this witness, that previous to this pro-| one of the jurors said that they were ss 
secution, she had also been sued by the} tied “without further testimony; 
prisoner for defamation. ‘without leaving their seats, the jury 

Amelia Farnham, on being again called, quitted the prisoner. 
testified, that the next day after the re-|| — 
turn of the witness, Mrs. Record told her)| On the trial of the cause in the [om 
to look at her spoons ; and that shortly| mon Pleas, Abbe Maria Field was ! 
after the books were missed, they were|\duced as a witness for the plaintifi, 
found in the area by a little girl. | testified, that she was present ata o 
Harriet Hillard, sworn on the same) versation between the parties on the a) 
side, testified, that she saw the prisoner! laid in the declaration. The detene" 
come out of the house, having the books} directed his conversation to the wile” 
mn her hand under her shawl: that she}! and said, ** | have been informed “e 
spoke to the witness. calling her Maria.) Mrs. Shaw has heen respectable m 
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,uderstand that she is now a liar, a drunk- 
ard, and an abominable thief.” The 
plaintiff requested him to give up his au- 
thor, which he refused to do; but, upon 
her asking him whether he had not heard 
it from Albany gentlemen, he answered 
that he had. 

On her cross-examination, she stated 
that Mr. Gantley, Mrs. Smith, Miss Farn- 
ham, Mrs. Record, the parties in this suit, 
and the witness, were the only persons 
present at this conversation; and that 
Miss Farnham stated that her brother, the 
defendant, said that Mrs. Shaw was anim- 
proper person for her to live with. 

Here the prosecution rested, when 
Anthon opened the defence. 

Amelia Farnham, being affirmed for the 
defendant, testified, that the plaintiff ad- 
mitted to her that she was merried to a 
Mr. Long. This marriage was admitted ; 
but it was stated, by the counsel for the 
plaintiff, that Long had absented himself 
from his family a number of years, and 
she now livéd separate, transacting busi- 
ness as a femme sole ; and it was contend- 
ed on her behalf to the court, that her 
coverture could not be given in evidence 
under the general issue. 

The point was argued before the 
judge, and the question was reserved.* 

The witness proceeded to state, that in 
the first part of November last, she staid 
three days at the house of the plaintiff. 
That the witness was present at the con- 
versation spoken of by Mrs. Field; and 
that the defendant never told her that the 
plaintiff was a thief. That the plaintiff 
sent for the defendant and the witness to 
come to her house ; and when they ar- 
tived, she sent for Mrs. Field, to whom 
the witness had before disclosed that she 
had heard unpleasant things of the plain- 
iil from a Mr. Kelso and Henry Lott. 
"hat when Mrs. Field arrived at the 
plaintiffs house, the plaintiff insisted upon, 
knowing the defendant’s author; and he, 
then told her that he heard it from two, 
gentlemen from Albany, and from Mr., 


he ee 











vert the tule on this subject is, that if a femme co- 
hed rings an action fora tort, without joining her| 

and, the defendant must take advantage of it) 
‘Ya pleain abatement. 5 Bosanquet and Puller, 


ray. 3 T. R. 627. 1 Chitty’s Plead. 437. 9 
as's Rep. 470. 8 T. R. 548. 


- 
‘ 


Gantly, then present, and who did not 
deny it. 

On her cross-examination, this witness 
stated, that her brother told the plaintiff 
that he had heard that she was addicted 
to liquor, and took things which did not 
belong to her. The witness further 
stated, that she had no doubt that the 
plaintiff took money from her; and that 
about the time of the commencement of 
the quarrel, she pretended supernatural 
powers, and told the witness that she 
could immediately stop her progress in 
the street ; and the plaintiff further said 
to the witness, in the language of Balak 
to Balaam, ‘‘ Whomsoever I bless is bless- 
ed, and whomsoever I curse is cursed !”’ 
After some further testimony from Let- 
ty Smith, in confirmation of that of Mrs. 
Field, the cause was summed up by An- 
thon on the part of the defendant, and by 
Price on the other side. 

The judge charged the jury, that should 
they believe from the testimony, that the 
words laid in the declaration were spo- 
ken, it would then be incumbent on them 
to inquire whether a sufficient excuse for 
speaking those words had been rendered 
by the defendant. 

His Honour recurred to the testimony 
on both sides, in reference to the two 
grounds of inquiry in the cause ; and left 
it in charge to the jury, that if they should 
believe from the testimony of Mrs. Field 
and Mrs. Smith, that the words were 
spoken without qualification, in the man- 
ner stated by them, it would be the duty 
of the jury to find a verdict for the plain- 
tiff for such damages as they judged pro- 
portionate to the injury ; but if, on the 
other hand, the jury should believe from 
the testimony of the defendant’s sister, 
that the words were spoken out of regard 
to her, in the manner stated by her, and 
without malice, it would be their duty to 
find a verdict for the defendant. 

The jury pronounced him not guilty. 


SUMMARY FOR JUNE, 1821. 
GRAND LARCENY. 
John Brahes, convicted of this offence 
on confession, for stealing the goods of 
William Westervelt, was sentenced three 





years to the state prison. 
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Richard Baisley, Patrick Preston, and 
Thomas Christian, tried and convicted of 
this offence in stealing the goods of George 
Turnbull, jun. and William Turnbull, 
were sentenced each four years to the 
state prison. 

John Smith was convicted of this of- 
fence in picking the pocket of John Jew- 
ett of his pocket-book, containing a check 
of $25, at an auction. When detected, 
he threw it down. This was seen by 
another person. He was sentenced five 
years to the state prison. 


PETIT LARCENY. 


Thomas Penny, John Wilson, William 
Peterson, John Smith, Manuel Antonio, 
Isaac B. Truax, John Churchward, Charles 
Hailerd, and John Jackson, were several- 


in the city prison, and required to Zire 
security, himself in $1,000, and two sure 
ities in $500 each. 

David Lynar and Anthony Lynar were 
tried and convicted of this offence ;, 
keeping instruments of gambling of the 
descriptien mentioned in the former re. 
port of their case for a similar effence, oj 
which Anthony Lynar was convicted jp 
the term of October last, and fined ¢99 
and the costs. (See 5th vol. of the City. 
‘Hall Recorder, p. 136.) , 

It appeared that on the 13th of May 
last, after 12 o’clock on Saturday night, 
Josiah Hedden, esq. one of the police 
‘magistrates, with several police officers 
and watchmen, went there, and after en- 
tering through a secret passage to the 
gambling rooms, found and took out of 
the house between twenty and thirty 





ly convicted of this offence ; and the one 
first named was sentenced to the Peniten- 


young men, several of whom were ap- 
prentices, and then engaged at play ; and 


tiary three years, the two following) while this magistrate was engaged in this 


eighteen months €ach, the three following 
one year each, the next six months, and 
the remainder three months each. 

The case of Truax demands notice. 
In March, 1816, he was tried in this 
court on two indictments for Grand Lar- 
ceny, but was acquitted on the ground of 
insanity. In the term of September, 1818, 
he was tried for the same offence com- 
mitted in company with William Plunket, 
and was convicted and sentenced to the 
penitentiary one year. (See Ist vol. 
137.) City-Hall Recorder, p. 44; 3d 7b. 
137. 


KEEPING A GAMBLING HOUSE, 


Peter W. Allison was convicted of this 
offence, which consisted of keeping a 


duty, David Lynar resisted him, aided 
the retreat of the young men through a 
by-passage, and soon afterwards, ina 
scuffle at the door, knocked down a 
watchman. 

They were ably defended by Messrs. 
Anthon and Sampson, but were convict- 
ed ; and they were fined each $100 and 
the costs, and required to give security 
of $1,000, and two sureties each in $300. 
David Lynar was also sentenced to seven 
days imprisonment in the city prison; 
but this part of the sentence was not i 
posed on the other, by reason of the del: 
cate situation of his wife. 





faro bank, and permitting his guests to 
play for large sums. He was fined $50 
and the costs, and imprisoned seven days 








*.” Evrata. In the case of William Gotobet, 
(ante p. 25,) Dr. Graham was associate cousst 
|with David Graham for the prisoner. 
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